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My talk tonight is directed to the Heller case; its background, the advocacy presented, my own reaction – I hope you will forgive a bit of personal musings – and the aftermath, including the second Heller case recently decided by my court.

I am sure you all know that Heller was originally designated Parker before us and therein lies a strange tale.  Plaintiffs had twice before attempted to challenge gun laws in our circuit.  In the first case, Navegar, Inc. v. United States (1997), we had held that the plaintiffs – gun manufacturers – lacked standing to make a pre-enforcement challenge to the federal ban on manufacturing or possessing semiautomatic assault weapons; no one could challenge the constitutionality of a gun control statute unless and until one was prosecuted for a violation.  That was in my view a rather “peculiar” decision in blatant contrast to constitutional jurisprudence dealing with anti-abortion statutes and might well have been thought driven by a reluctance to confront the constitutional issues.

When a second case challenging the D.C. statute banning handguns, Seegars v. Gonzales (2005), arose, Judge Williams, recognizing the anomalous nature of Navegar’s standing analysis, nevertheless properly thought himself bound by the first decision, and he so held.  But he then sought en banc.  That effort failed.  Parker, then, was the third case challenging gun control statutes.  I sat with Judges Henderson and Griffith.  Appellants, appealing the district court’s dismissal, to my surprise, reargued the exact same standing issues which had clearly been already decided, seemingly asking our panel to ignore our own standing precedent – which of course we could not do.

As it happens I have always been intrigued by standing issues.  I have written a number of standing opinions over the years, typically advocating a strict or traditional view.  But that has included a noteworthy en banc majority opinion in Akins v. FEC which found standing.  I have several times been affirmed by the Supreme Court in standing cases, albeit with differently constituted majorities.  My interest in standing led my colleague and good friend Pat Wald, who typically disagreed with me, to tell the Dean of Georgetown Law School, who recruited me to teach administrative law 25 years ago, that “he will never get off standing.”

As I read appellants’ brief in Parker, with some annoyance I admit, I noticed in the statement of facts that one of the plaintiffs had applied for a permit to buy a pistol and, of course, had been denied.  That is a traditional ground for standing.  Appellants’ counsel, however, did not argue that that fact could be a basis for standing.  Normally we do not even consider factual predicates that would support an argument that is not presented, but as you all know, standing, as a jurisdictional issue, is different.  We have an independent obligation to determine whether a plaintiff has standing.  Normally that comes to the fore when we determine sua sponte that a party lacks standing.  (Indeed, I offer my law clerks a free lunch if one of them finds a jurisdictional defect – usually standing – not raised by a party).  This is the only case I recall with the reverse twist.  My colleagues agreed with me that at least Heller, if not Parker and the others, had standing to challenge the D.C. gun laws.

I had never thought seriously about the Second Amendment until I read the briefs in Parker-Heller.  I had dimly recalled that Chief Justice Burger had once given an interview in which he rather disdainfully discounted the view that the Second Amendment protected individual rights.  When I was nominated as Deputy Attorney General in 1974, after the “Saturday night massacre,” I was asked by Senator Kennedy in my confirmation hearing whether I was willing to work with him to fashion legislation to ban Saturday night specials.  I replied fatefully that I would if I could define them (which I knew was impossible).  I say fatefully because I learned years later that the NRA had quietly opposed my prospective nomination to the Supreme Court in 1987 because of that answer.  (Senator Malcolm Wallop told me subsequently that no one knew I was a hunter).  Ironically, if I had been appointed to the Supreme Court, it is at least possible that Parker would not have been decided as it was and the Second Amendment would still be dormant.  So the NRA may have been, paradoxically, prescient.  

Be that as it may, my reading of the briefs, the language of the constitution and its history and the abundant legal literature, including the rueful admissions of prominent liberal academics like Larry Tribe, convinced me that it was not even a close question.  As I put it in my opinion, it was inconceivable that the draftsmen, excellent lawyers as they were, would have written the Second Amendment as it appears if they were only recognizing a collective right.  It was obvious to me that its operative clause – “the right to keep and bear arms shall not be infringed” – referred to a pre-existing, private right, and that the prefatory clause reflected the government’s purpose to assure the protection of that right.  And once I recognized that the “militia” in 1789 encompassed all able-bodied men of appropriate age, excepting only seamen and judges, it was obvious that the term “well regulated militia” meant, inter alia, well-supplied – in other words, with their own arms.

Judge Griffith, a new appointee, graciously allowed me, a senior judge, to write the opinion, which turned out to be a blessing, because after the argument, my wife of almost 50 years was failing from a recurrence of breast cancer.  Working on the opinion was not only fascinating, it was therapeutic.  Judge Henderson, as you know, dissented on the rather peculiar ground, not endorsed by any justice on the Supreme Court, that the word “state” in the prefatory clause referred not to a national polity but to one of the several states of the United States.  It may well be that she thought that posture avoided reaching a position on whether the Second Amendment conferred individual rights.  But, if so, she must have realized eventually that she was necessarily endorsing the collective right concept.  She might as well not have bothered with her unique twist.

Solicitor General Paul Clement’s amicus brief in the Supreme Court – in which the government acknowledged that the Second Amendment protects an individual right but that categorical bans on Founding-era arms might nonetheless be permissible – was a rude surprise.  It was in my view rather uncharacteristically incoherent – not at all typical of Paul, one of my own law clerks and a man of impeccable character and formidable intellect.  But Paul was in a quandary.  Although OLC had opined that the Second Amendment conferred individual rights, the US Attorney in the District was prosecuting gun cases in superior court rejecting a Second Amendment defense.  I still am somewhat mystified as to why the White House did not instruct Paul to file a different brief, but it gave the Vice President the unique opportunity, as the President of the Senate, to join in a congressional brief endorsing my opinion.  

In any event, the Supreme Court that June affirmed, in an opinion written by a fellow hunter, Justice Scalia.  Earlier that week the President had awarded me the Presidential Medal of Freedom so it was for me “the week that was.”  The Medal was primarily because of my national security service, but I could not help but think that the President had agreed with my opinion in Parker-Heller.

I had hoped the Supreme Court majority would be larger; as I said before I did not think the case was that close.  But Justice Stevens, in my view, could make the paradigmatic Philadelphia lawyer blush, and the liberals moved in lockstep, as they seem to do on any hot-button issue.

The Court’s opinion was generally applauded – except in the usual circles.  I was shocked, however, when two judges of the courts of appeals rushed in print to attack the Supreme Court’s – and by necessary inference, our – opinion.  The more amusing version appeared in a left-of-center political magazine, The New Republic.  Dick Posner, a Seventh Circuit judge, wrote a short piece in which he first purported to disagree with the Supreme Court on “originalist” grounds.  He pointed out that the prefatory clause, speaking to the need for a well-regulated militia, was inconsistent with a private right to keep arms for self-defense and hunting.  That is, because, Posner said, these sorts of guns are not very useful in modern war.  It should be obvious on its face that is not an originalist argument, because the framers were not aware of modern weapons.  He was also wrong even as a matter of military experience.  In the last 60 years, going back to the Warsaw ghetto uprising, we have seen many examples of people’s “militia” fighting off modern weapons with only pistols, rifles, and shotguns.

Posner’s real point, I take it, was either to discredit originalism or to somehow claim the Supreme Court strayed from its precepts.  He contended that the Supreme Court, by drawing lines between Second Amendment arms and more powerful weapons and distinguishing legitimate regulations from those that are not, was really engaged in judicial policy-making.  But I would argue – I did the same in my opinion – that this process is absolutely legitimate and consistent with an originalist view because the Second Amendment referred to “the right,” necessarily meaning, as I observed, a pre-existing right.  Therefore it was necessary to examine history to determine the boundaries of that right and how to apply those boundaries today.  Machine guns, for instance, are analogous to 18th century cannons, which were not considered “Second Amendment” arms.  
Since Posner concluded the Second Amendment is, at best, ambiguous, he argued for what he called a “loose construction” of the Constitution – which, if you are familiar with Judge Posner’s approach, typically means judges should use their own, supposedly wise judgment, and interpret the constitution to fit modern conditions.  Then, seemingly unaware of the contradiction, he maintained that to hold contrary to the Supreme Court’s majority – to use “wise judgment” to uphold the D.C. gun law – would have been an exercise in “judicial modesty.”  Indeed, for Judge Posner, who for years has flouted the judicial canon of ethics by publishing books and articles and blogging on all sorts of public policy issues of obvious political significance, to extol judicial modesty in any connection is a new definition of chutzpah.  

Next came the Virginia Law Review article published by Jay Wilkinson, which must have been rushed into print directly after the Supreme Court’s opinion.  Judge Wilkinson did not offer his own analysis of the Second Amendment.  He merely took Justice Stevens’s opinion, juxtaposed it against Justice Scalia’s, and concluded the issue was a close call.  Therefore, in his view, the majority should have deferred to legislation.  In an extraordinary analogy, he compared the majority opinion to Roe v. Wade.  Of course, Roe is based on wholly fictitious constitutional language – it is a jurisprudential castle in the sand – whereas the Second Amendment is real constitutional wording.  

I suppose reasonable men and women could come to a different view than I have as to whether the Second Amendment recognizes individual rights – although as I have said, I don’t view it as a close issue – but to compare it with a constitutional right to abortion, which has no textual basis, is ludicrous.  Indeed, it is worse than ludicrous; it is rather obvious bad faith.  I can only thank God that George W. Bush chose his Supreme Court nominees wisely.  

That brings me to the present.  Just a few months ago – the time for rehearing has now passed – our court decided the second Heller case.  In a two to one opinion, Judge Ginsburg, writing for Judge Henderson with Judge Kavanaugh in dissent, rejected a challenge to the revamped D.C. gun law.  It appeared to be Judge Henderson’s revenge – although how Judge Ginsburg, who I have always admired, came to her view is beyond me.

This opinion held that DC’s ban on all semi-automatic rifles – which are 40% of all rifles sold – is constitutional.  Indeed, the opinion even suggests that it might be constitutional to ban semi-automatic pistols, which, as you know, are probably the vast majority of modern pistols.  The majority opinion wholly ignores our opinion in Parker, and despite recognizing that under Heller semi-automatic rifles are in common use and therefore covered by the Second Amendment, it nevertheless concluded they can be banned.  In other words, although Heller clearly holds that the D.C. government may not ban a class of Second Amendment arms (pistols), it can, according to our court, ban approximately 40% of a class of rifles and perhaps an even larger proportion of the class of pistols.  In my view, this opinion represented nothing less than flat defiance of the Supreme Court’s opinion in Heller, more characteristic of the Ninth Circuit than our court.  As a senior judge, I cannot vote on en banc petitions (although I can call for en banc), but I had drafted a statement to accompany any denial order when, to my astonishment, no rehearing petition was filed.  Even had en banc been denied, a few choice statements might have called the Supreme Court’s attention to the case if cert had been sought.

Perhaps even more surprising, Judge Ginsburg’s opinion was received in silence.  The normal eagle-eyed protectors of Second Amendment rights were notably quiet.  Even the Volokh blog inexplicably, ignored the opinion, and the Cato Institute was similarly mute.  

It has been said – I have not read the briefs myself – that the case was not well presented.  It is rather inexplicable to me that the NRA did not file an amicus brief but, for that matter, they were also AWOL on the first Heller case before our opinion issued.  In conclusion, I ask somewhat gingerly, is there something not apparent that explains the litigation strategy of the pro-Second Amendment bar regarding both Heller cases, as well as the widespread blind eye cast on what appears to me to be our very troubling recent opinion.  
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