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D.C. v. Heller and McDonald v. Chicago

Four years ago, as I’m sure you all know, the Supreme Court struck down Washington, DC’s handgun ban in the Heller decision.  This was the first time in history that the Court had found any law in violation of the Second Amendment.

The vote was 5 to 4, broken down along familiar ideological lines.

Apart from its significance for the politically contentious issue of gun control, Heller was an important test case for the interpretive theory of originalism.

There were virtually no relevant Supreme Court precedents, and certainly none that could be considered dispositive.

Heller was also a good test case for originalism because the Second Amendment poses some genuine puzzles.

Its text, for example, uniquely combines an explanatory preface and a command: 


“A well regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, shall not be infringed.”

Now, what does the preamble’s reference to the importance of a “well regulated Militia” have to do with the “right of the people” to keep and bear arms?

One usually thinks of constitutional rights as obstacles to regulation, not spurs to regulation.  And it’s not immediately evident (at least to typical twenty-first century readers) how this right to arms could or would contribute to the establishment or preservation of a well regulated militia.

A different kind of puzzle arises from changes in the circumstances to which the constitutional provision must be applied.

American society is dramatically different from the world in which the Second Amendment was adopted.  The militia organizations extolled by the founding generation have withered away, and advances in the technology of weaponry have produced arms that are far more dangerous than those available in the founding era.

Is it even possible, let alone prudent, to apply the Second Amendment’s command to a modern society in which it could have radically different effects than would have been expected in 1791?

Heller was a good test case for another reason.  The opinion was assigned to the Court’s most outspoken exponent of originalist jurisprudence, Antonin Scalia. Scalia made a powerful case for two important propositions.

· First, the right to keep and bear arms is an individual, private right (not a right of the states to organize militias).

· Second, the purpose of the right is to enable individuals to exercise their inherent right of self-defense, including the right to defend themselves against criminal violence.

But that’s not enough to resolve the initial textual puzzle about the relationship between the prefatory language and the operative clause.

Given that the Second Amendment protects an individual right, what in the world could this right have to do with a well regulated militia?

Scalia tries to show a connection by claiming that the right to arms was a pre-existing right, and that the Second Amendment’s preface merely tells us why that pre-existing right was codified, without changing its substantive content.

Now, there are two main problems with Scalia’s analysis.

First, he says that the constitutional text itself — which refers to “the right to keep and bear arms” — implies a reference to a pre-existing right.  (That definite article “the.”)
That’s a linguistic fallacy.  You could write a law saying that “the right to free medical care at government expense shall not be infringed.”  That would not imply that the right already existed.

Of course, there was a pre-existing right to arms, and the Second Amendment could be referring to that right.

But then you would have to figure out the scope of the right.

In practice, the pre-existing right was almost unlimited because there were almost no laws restricting the right in America at that time.  That’s clearly not what Scalia meant because he later endorsed a great many restrictions that did not exist in 1791.

Alternatively, you might try to figure out what kinds of restrictions would have been acceptable if legislatures had wanted to impose them.  But there was almost no discussion of such questions in the founding period, because there was no reason for anyone to have such discussions.  Legislatures weren’t interested in adopting restrictions.
The second big problem with Scalia’s effort to deal with the prefatory language involves his claim that it merely explains why the pre-existing right was codified.

His explanation of the purpose of the codification simply makes no sense.  Scalia asserts (and here I’m quoting) that “the Second Amendment’s prefatory clause announces the purpose for which the right was codified: to prevent elimination of the militia.”

That assertion is false.  The text of the Second Amendment refers to “a well regulated militia,” not to “the militia.”  These are not synonymous terms, and Scalia himself acknowledged as much when he distinguished between an organized and an unorganized militia.

Building on his fallacious premise, Scalia claimed that the Constitution assumes that “the militia” is already in existence, and that it means “all able-bodied men.”

That’s not exactly wrong, but it makes nonsense of Scalia’s claim that the purpose of codifying the right to arms was to prevent the elimination of “the militia.”  If the militia’s the nation’s able-bodied men, they would not be eliminated if they or anyone else were to be disarmed.

Scalia’s argument also carries the fallacious implication – unknown to him apparently -- that Second Amendment rights are limited to able-bodied men, which they’re not.

Elderly and physically unfit men, as well as women, have always had the same Second Amendment rights that able bodied men have had.  The Bill of Rights includes three provisions protecting a “right of the people,” and none of them contains exceptions for women or other subsets of the citizenry.

The most difficult textual question, which Scalia never even addressed, is how codifying the right to arms could have been expected to preserve, promote, or prevent the elimination of a well regulated militia.

I believe there’s a perfectly good answer to that question.  But no answer of any kind will be found in Scalia’s opinion.  And that’s a very, very serious shortcoming in a judicial opinion that purports to rely as heavily as Scalia’s does on textual analysis and originalist interpretive principles.

Scalia’s failure to identify any textual or historical evidence about the scope of the Second Amendment right had spectacular effects when he addressed the principal question at stake in the Heller case itself, namely whether the D.C. handgun ban was unconstitutional.

The Court concluded that it was unconstitutional.  But the only reasons Scalia offered are that handguns are popular weapons for self defense among Americans today, and that he thinks there are good reasons why they’re popular.

This is not an historical or originalist argument.  If it’s any kind of argument at all, it’s probably a disguised and incomplete form of the quasi-legislative interest-balancing approach that Scalia disdainfully dismissed elsewhere in the opinion.

It’s very striking that Scalia abandoned any pretense of originalism when he addressed the question actually presented in the case.

What’s even more striking is that he also included a series of astounding and unnecessary comments endorsing various forms of gun control that were not at issue in the case.

First, he said that “nothing in our opinion should be taken to cast doubt on longstanding prohibitions on the possession of firearms by felons and the mentally ill.”

I guess that sounds reasonable, at least at first.  But how “longstanding” have these prohibitions been?  Scalia either didn’t know, or he decided not to tell us.

Apparently, however, the first general ban on the possession of firearms by felons was enacted in 1968.  Longstanding?  That was 177 years after the Second Amendment was ratified, and less than a decade before the D.C. handgun ban was adopted.

Aside from the absence of historical support involving the pre-existing right to arms, the conclusion is inconsistent with what Scalia himself called the “core” of the right, namely self-defense.

On what understanding of that core right does it make any sense to leave American citizens defenseless in their own homes for the rest of their lives on the basis of nothing more than a non-violent felony like tax evasion or insider trading?

It would make more sense to say that these felons can be silenced for the rest of their lives.  Regulatory crimes, after all, typically involve an abuse of speech, such as making false statements to the government or negotiating contracts that the government forbids.  But they don’t have anything to do at all with firearms or violence.

Next, Scalia endorsed prohibitions on “the carrying of firearms in sensitive places such as schools and government buildings.”  He provided no evidence that Americans were forbidden to carry firearms in schools and government buildings prior to 1791.

Nor did he explain what makes these places “sensitive,” or how courts are supposed to go about determining the scope of this newly announced exception to the right to arms.

Is a university campus more “sensitive” than a shopping mall across the street?

Is a government-owned cabin in a national forest more “sensitive” than a privately-owned hotel on a public road?

Did the whole city of New Orleans become a “sensitive” place after Hurricane Katrina, thus justifying the government in forcibly disarming law-abiding citizens whom the government was unable to protect from roving bands of criminals?  Which is exactly what the government did in New Orleans after the hurricane. 
We are never told what limits, if any, there are on the discretion of courts to decide that certain places are so “sensitive” that Americans may be disarmed when they go there.  And we’re certainly not given any historical evidence to support such discretion.

Scalia next endorses “laws imposing conditions and qualifications on the commercial sale of arms.”  Once again, he presented no historical evidence about the nature or even existence of pre-1791 commercial regulations.  Nor did he suggest any limit on the government’s power to impose these “conditions and qualifications” on commercial transactions.

For all we’re told here, Congress could place a prohibitively high tax on the sale of firearms, or create burdensome regulatory obstacles that would make it impractical for a commercial market to exist.  If the Court meant that it would approve only “reasonable” conditions and qualifications, it failed to say so, and it has suggested no criteria (based in history or anything else) by which reasonable restrictions could be distinguished from unreasonable restrictions.

The Heller Court also endorsed bans on the concealed carry of firearms.  Once again, no evidence that such bans existed prior to 1791, no evidence that anybody thought they would be permissible.

Instead, Scalia vaguely relied on nineteenth century state cases.  None of the cases that he could have cited provides any evidence about the original meaning of the Second Amendment, and every one of them employed interpretive techniques that the Heller Court rejected.

What’s more, the two state cases that Scalia did cite relied on the proposition that only assassins have a reason to hide their weapons, whereas honest men carry their guns out in the open.

That may have been true in Georgia in 1846 and Louisiana in 1850, but it may not have been true throughout the Americas when the Bill of Rights was adopted. And it is certainly not true today.

Finally, the Heller Court announced that the Second Amendment protects only those weapons typically possessed by law-abiding citizens for lawful purposes. Scalia indicated that short-barreled shotguns and machineguns are not protected under this test.  Where’d it come from?
Scalia invoked a 1939 precedent in support of this conclusion, but his interpretation of the case was completely wacky.

He also invoked William Blackstone’s reference to “dangerous and unusual weapons.”  But Blackstone did not say that it was illegal to possess such weapons.  He said only that it was illegal to carry them in public when doing so would terrify the good people of the land.
**************

In a narrow sense, the Constitution was vindicated in Heller because the Court reached an easily defensible originalist result.  But the Court’s reasoning is at critical points so defective — and so transparently non-originalist in some respects — that Heller should be seen as an embarrassment for every Justice who joined the majority opinion.

*************************

Immediately after Heller was announced, several Chicago residents filed a federal lawsuit, claiming that a similar handgun ban in that city violated the Fourteenth Amendment.

The plaintiffs relied on both the Privileges or Immunities Clause and the Due Process Clause, claiming that one or the other, or both, rendered the Second Amendment applicable to state and local governments.

That became the McDonald case, which the Supreme Court decided two years ago.

As I’m sure you know, the Court held that the Second Amendment applies to state and local regulations in the same way that it applies to the federal government.

Once again, the vote was 5 to 4.

So here’s where the law now stands: It is unconstitutional for any level of government to ban the possession of handguns in the home for self defense.

What’s most interesting about the McDonald decision involves a disagreement within the five-member conservative majority.

Before I get to that, though, I’m going to give a little background in case there are any 1st years here who have not learned this already.

The Bill of Rights originally applied only to the federal government.  With the adoption of the Fourteenth Amendment in 1868, the Constitution put new restrictions on the states, including the two limitations at issue in McDonald.  I’ll just read what the Constitution says:
“No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law.”

In 1873, the Supreme Court read the Privileges or Immunities Clause very narrowly, holding that it protects only those rights that “owe their existence to the Federal government, its National character, its Constitution, or its laws.”

Three subsequent cases during the nineteenth century applied this holding to the Second Amendment.

In all three cases the Court found that the right to keep and bear arms (and other elements of the Bill of Rights as well) pre-existed the federal Constitution. 

Under the 1873 interpretation of the Privileges or Immunities Clause, such pre-existing rights are not protected against state action.

Shortly after the last of these three decisions, at the very end of the nineteenth century, the Supreme Court started taking a new approach.

Rather than reconsider its precedents, however, the Court started making some of the rights listed in the Bill of Rights (but not others) applicable to the states under the Fourteenth Amendment’s Due Process Clause.

The theory underlying this process of “selective incorporation” is that the Due Process Clause imposes substantive limits on the government’s discretion to interfere with so-called “fundamental” rights.

The Court has never even tried to derive this doctrine from the text or history of the Constitution.  It’s just something they made up.

Most of the individual rights in the Bill of Rights have by now been incorporated through substantive due process, and a very few have been held to be insufficiently fundamental.

In McDonald, a four-Justice plurality reviewed the Court’s selective incorporation cases, and distilled a test of fundamental rights.  The test is whether the right is “deeply rooted in this Nation’s history and tradition.”

Applying that test to the Second Amendment was quite straightforward.  As Justice Alito’s plurality opinion observes, the evidence to support incorporation under this test had already been presented in Heller, and Alito provides a short summary.

The opinion could have stopped right there.

Unfortunately, Alito went on to make an originalist argument as well.  And that argument is a total flop.

Alito repeatedly misinterprets what was said and done in the 39th Congress. There are several examples, but the most important involve two statutes that unambiguously provided for black citizens to have the same rights as white citizens.  Alito argues, in a completely unconvincing fashion, that these statutes were meant to give everybody a substantive right to arms.

A second, and more practically important shortcoming in the Alito opinion is an express reaffirmation of the irresponsible dicta in Heller.  And I’ll return briefly to this at the end.

******************

As I mentioned, the heart of Alito’s plurality opinion is a perfectly straightforward application of the Court’s substantive due process precedents.

Justice Thomas concurred in the judgment, but he completely rejected the use of these precedents.  He calls them a “legal fiction” that does not even have a guiding principle to distinguish between rights it protects and those that it does not protect.

Thomas then undertakes his own extended inquiry into the original meaning of the Privileges or Immunities Clause, and he concludes that the evidence “overwhelmingly demonstrates that the privileges and immunities of [United States] citizens included individual rights enumerated in the Constitution, including the right to keep and bear arms.”

On its face and taken as a whole, Thomas’ very detailed exposition is at least plausible, and none of the other opinions in McDonald makes the slightest effort to refute his findings.

That said, there are some obvious weak links even on the face of Thomas’ analysis.  He repeatedly invokes evidence that does not support his case, and even relies on some evidence that affirmatively undermines his case.  More important, perhaps, there’s a lot of evidence that he does not consider.  It’s probably too soon to say whether dispassionate students of the entire historical record will necessarily agree with Thomas’ conclusions.

Of course, a judge can’t wait for historians to come to a consensus before deciding the case before him.

And that leads me to what is perhaps the most interesting feature of Thomas’ opinion.

This may come as a shock after Heller, but he insists that the Court should only decide the case that was presented to the Court.

As he points out, holding that the right to arms is protected by the Privileges or Immunities Clause would create no direct conflict with any of the Court’s substantive due process precedents.

Thomas expresses no view about the approach he would take if there were such a conflict.  Nor does he express a view on other hypothetical questions, where some conflict might arise between his approach and the approach taken by the plurality.

Perhaps most important, he does not reaffirm or endorse the Heller dicta, as Alito’s opinion does.

For all his seeming radicalism, I think Thomas’ opinion may offer a better model of judicial restraint than Alito’s much more conventional plurality opinion.

**************

I’d like to close by raising a question that none of the McDonald Justices raised.

What is the legal status of the opinions in Heller and McDonald?

We can be pretty sure how the lower federal courts will regard those opinions.

The dicta will be treated as though they’re the law.

And when issues arise that are not covered either by the holdings or the dicta in these two cases, federal courts will try to use language in Scalia’s Heller opinion to predict how the Supreme Court would want those issues to be resolved.

Some federal judges will behave conscientiously and intelligently.  Judge Diane Sykes in the Seventh Circuit has been doing an especially good job.  Some other judges have not been doing so well.

One case, though, is especially interesting.  In a recent decision from the D.C. Circuit, two respected judges — Ginsburg and Kavanaugh — took dramatically different approaches.

Both Ginsburg and Kavanaugh claim to be interpreting Heller, but both of them easily show that there are serious problems with the other judge’s interpretation.

The real problem is that Heller is just incoherent in some important ways.  The lower federal courts are stuck with that incoherence because they think it’s their obligation to treat Supreme Court opinions as a kind of gospel or holy writ.

That may be appropriate in a hierarchical judicial system.

The question I’d like to leave you with is whether state courts have the same obligation.

It’s generally accepted that state courts are bound by the holdings in both cases, and I wouldn’t challenge that principle.

But what about the dicta?  And what about the analytical approach or the spirit of the Supreme Court’s opinions?

I don’t think it’s at all obvious that state courts should feel bound by that.

Perhaps they could do the nation a service by writing opinions in Second Amendment cases that are better than what the Supreme Court has given us.

I don’t think that should be too hard.

Thank you very much.
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