Issues in Pending and Past Case Law
Limitations on the right
Heller listed limitations, i.e., to arms “in common use at the time,” regulation of carrying “dangerous and unusual weapons,” “longstanding prohibitions on the possession of firearms by felons and the mentally ill,” protection of “sensitive places.”


1.
Are these exclusions from the right to arms, so that no application of a standard of review is necessary, or is this simply a prediction that, under whatever standard of review is applied, these laws will be defensible?  United States v. Marzzarella, 614 F.3d 85 (3d Cir. 2010); United States v. Vongxay, 594 F.3d 1111 (9th Cir. 2010); United States v. White, 593 F.3d 1199 (11th Cir. 2010), conclude the exclusions are outside the right to arms.  To the contrary are United States v. Skoien, 614 F.3d 638, (7th Cir. 2010) and United States v. Williams, 616 F.3d 685 (7th Cir. 2010).

2.
How far can these be extended by analogy?  Can the language about longstanding prohibitions (actually dating to the 1920s-1930s) on felons be applied to 1990s bans on possession by DV misdemeanants?  How far can the reference to “sensitive places” be extended?


United States. v. McCane, 573 F.3d 1037 (10th Cir. 2009) (Tymkovich, J., concurring) has interesting commentary on felon in possession.

United States v. Yancey, No. 08-CR-103-BBC (W.D. Wisc. Oct. 3, 2008), upheld a prosecution for possession of a firearm while a user of illicit drugs.


Prosecutions for possession by domestic violence (DV) misdemeanants were upheld in United States v. Booker, 2008 WL 3411793 (D. Maine Aug. 11, 2008); United States v. White, 2008 WL 3211298 (S.D. Ala. Aug. 6, 2008).  See discussion in In re United States, 578 F.3d 1195 (10th Cir. 2009).


Prosecution for possession by an illegal alien was upheld in United States v. Boffil-Rivera, No. 08-20437 (S.D. Fla. Aug. 12, 2008).


Prosecution for minor in possession was upheld in U.S. v. Rene E., 583 F.3d 8 (1st Cir. 2009), with the court noting that these bans traced to the 1880s.


Note the potential of as-applied challenges.
Standard of review
Heller rules out rational basis; what of other standards?

Strict scrutiny: U.S. v. Engstrom, 609 F. Supp.2d 1227 (D. Utah 2009).

Intermediate scrutiny: United States v. Skoien 614 F.3d 638 (7th Cir. 2010); United States v. Williams, 616 F.3d 685 (7th Cir. 2010); United States v. Chester, 628 F.3d 673  (4th Cir. 2010) (conviction of possession after a misdemeanor DV conviction reversed and remanded for taking of evidence on whether the statute passed intermediate scrutiny).


In Ezell v. City of Chicago the court distinguished Skoien, holding it application to restrictions on persons who were not law-abiding, and applied instead a very strict form of intermediate scrutiny, “not quite strict scrutiny,” but 


[T] the City bears the burden of establishing a strong public-interest justification for its ban on range training: The City must establish a close fit between the range ban and the actual public interests it serves, and also that the public’s interests are strong enough to justify so substantial an encumbrance on individual Second Amendment rights.  Stated differently, the City must demonstrate that civilian target practice at a firing range creates such genuine and serious risks to public safety that prohibiting range training throughout the city is justified.
Interesting case: Britt v. State, 363 N.C. 546, 681 S.E.2d 320 (N.C. 2009) (holding unconstitutional a State ban on handgun possession, as applied to a nonviolent offender, with no history of violence).

Major Cases “In the Pipeline”
Nordyke v. King

This right to arms lawsuits was filed in 1999 and challenges an Alameda County ban on gunshows at the county fairgrounds.  The Ninth Circuit panel initially ruled (before McDonald v. Chicago) that the 14th Amendment incorporated the 2nd Amendment, but that the ban was a reasonable regulation.  The entire Circuit then voted to rehear the case en banc.  After McDonald, and after en banc argument, the en banc panel remanded to the original three-judge panel, which has called for briefing in August.  When it started out, the main issue was whether the right to arms was an individual one.  Presently, the issue is whether a county fairgrounds can be considered a “sensitive area.”

Ezell v. Chicago
651 F.3d 684 (7th Cir. 2011).  Followup to McDonald v. Chicago, this challenges the city’s replacement ordinances, which, among other things, require hands-on training in order to get a pistol permit, but outlaw all shooting ranges within city limits.  In July 2011, the 7th Circuit found for plaintiffs and ordered an injunction against enforcement.  Exceptionally detailed reasoning.

Fletcher v. Haas

1:11-cv-10644, D. Mass.  Challenge to State law forbidding issuance of pistol permits to legal resident aliens.

Palmer v. District of Columbia

Challenge to DC’s new handgun regulations, which restrict registration to registration for use in the home, and require proof that the applicant resides in the District.  Extensive discussion of standard of review, concluding that a very tight form of intermediate scrutiny is appropriate.

Benson et al v. City of Chicago et al

Challenge to Chicago’s new handgun regulations.  Takes focus upon Chicago’s attempt to evade McDonald by making registration as burdensome as possible, short of a total ban.

Kwong v. Bloomberg

1:11-cv-02356.  Challenge to New York City’s $340 application fee for a pistol permit.  Cross motions for summary judgment pending.

Peruta v. County of San Diego
3:09-cv-02371.  Challenge to California “may issue” carry permit, which allows issuance upon a finding of “good moral character” and “good cause.”  Judgment for defendant, on appeal.

Heller v. District of Columbia (“Heller II”)

Challenge to DC’s replacement statute.  Circuit uses intermediate scrutiny, upholds most of the statute by 2-1.  (It remands for more evidence on the issues of registering long arms and “one gun a month.”)  Lengthy dissent suggests test is not a matter of traditional standard of review, but of history and tradition.  The majority adds an appendix to answer the dissent. 

Owner-Operator Independent Drivers Association et al. v. Lindley

Challenge to California Handgun Ammunition Sales Law, which requires that the buyer provide identification, delivery be made only to the purchaser and not to anyone at his residence, etc.  Challenge argues that the Federal Aviation Administration Authorization Act of 1994, which regulates interstate shipment by commercial carriers, and implementing regulations on labeling shipments of ammunition, pre-empt the State law insofar as it affects interstate shipments. California has not yet responded. 

Second Amendment Arms v. Chicago
Challenges Chicago’s new gun regulations, which include bans on gun shops, a limit on one functional firearm in the home, etc.

Baker v. Biaggi et al

This challenges Nevada’s ban on gun possession in State parks, with an exception for possession in residences.  Argument is that a tent is a temporary residence.  

Mishaga v. Monken

This challenges the Illinois Firearm Owner Identification Card’s limitation on nonresidents.  A nonresident may obtain the card only for firearms competition or hunting, and without such a card a person may not possess a handgun. 

Wisconsin Carry v. Milwaukee

Challenges the State "gunfree schoolzones act," as applied to several persons who were arrested or threatened with arrest for carrying a firearm in their own yard or house, which happened to be within 1,000 feet of a school.  
State of Wisconsin v. Pinnow
Wisconsin trial court ruling that its CCW law was unconstitutional as applied to a person who carried only a few days after being robbed and who was searching for his stolen car in a high-crime area.  Case is State of Wisconsin v. Jeremy D. Pinnow; Circuit Court Branch 15, Milwaukee County, Case No. 10CM1978; order issued Feb. 11, 2011.  Judge’s Decision and Order can be read here:

http://www.alicemariebeard.com/scholars/texts/pinnow.pdf  
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